BEFORE THE DEPARTMENT

OF NATURAL RESOURCES AND CONSERVATION

£ %)J:
OF THE STATE OF MONTANA St

% % % % * * * % %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT )
NO. 35527-s41H BY GLENN H. AND )
LYLA E. LEHRER )

FINAL ORDER

* k& & % % & % % % %

The time period for filing exceptions to the Proposal for
Decision of April 4, 1984 has expired and exceptions have been
received from both parties. For the reasons stated below, and
after having given the objections full consideration, the
Department of Natural Resources and Conservation (hereafter,
"Department”) accepts and adopts the Findings of Fact and
Conclusions of Law of the Hearing Examiner as contained in her
Proposal for Decision, April 4, 1984, and expressly incorporates

them herein by reference.

A. Department Response to Objections

1. ehre

Mr. Lehrer filed a letter taking exception to the Proposal's
discussion of the legal issues involved in a determination of
"hbeneficial use™ for the purposes of prior appropriative
doctrine. The discussion was intended to convey the conclusion
that a private party cannot obtain an jinstream fish and wildlife
use appropriation. This is the inescapable conclusion from a

reading of the case law, and the past, as well as current,
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ke statutory provisions. Hence, the memorandum should have
clarified that the appropriation described on p. 19, was limited
to instream appropriations only.

Regarding private appropriations for fish and wildlife use
where the appropriator constructs a diversion or impoundment, the
law is decidedly less clear. No Montana case or statute states
that such an appropriation is contemplated. On the other hand,
the Water Use Act could be interpreted to allow this use to be
permitted, and no case or statute definitely prohibits it.

Having Eeen authorized to proceed with his requested
appropriation, this Applicant is not adversely affected by the
Propoéal. The Proposal did not, as Mr. Lehrer alleges, hold that
his use for fish and wildlife was not beneficial, but rather
raised the issue without so deciding. Whether a private
appropriator may appropriate water for fish and wildlife use,
other than for commercial uses, is indeed a complex legal issue
which cannot adequately be addressed by a person's mere asserticn
of "benefit"™. The Department did not rule that the pond would
not improve the aesthetics of the area, nor that the Applicant
and neighbors would not "benefit", in the lay sense, from the
pond. Mr, Lehrer's remaining comments need not be addressed
because of the disposition of the matter herein.

2. Mr._and Mrs, Westlake

A review of the complete record indicates that the Findings
of Fact were based on competent substantial evidence and the
proceedings complied with essential requirements of law.

§ 2-4-621(3) MCA (1983).
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The Westlakes allege that there is no surplus water available
for the appropriation., The appropriation is largely
non-consumptive, however, and, the evidence does demonstrate that
at least some years there is water available for appropriation.
See, Proposal. |

Because of the substantially non-consumptive nature of
Applicant's project, the allegation that the Permit issuance
would cause the stream to dry up earlier is not supported by the
evidence. Further, the evidence indicated that because of the
existence of standing water in the area, the proposed pond would
not increase evaporative or absorption losses.

The evidence supports the Findings of Fact to the effect that
no adverse affect will result to the Westlakes. Without deciding
whether an increase in pumping costs is adverse affect within the
meaning of the applicable law, the Department rejects the
assertion that such affects will occur.

The Westlakes further state that the natural state of the
area allows for livestock watering, and that therefore the Permit
need not issue. The mere existence of alternative means of
appropriating water does not necessitate the denial of the

Permit., An appropriator may not be forced to utilize the most

efficient means, only a reasonable one, tate e ow
District Court, 108 Mont. 89, 88 P.2d 23 (1939), Worden v,

Alexander, 108 Mont. 208, 90 P.2d 160 (1939).

Lastly, while it is true that no exactive testing has been
carried out, the only perfect test is for the Applicant to

construct his appropriation works.
3
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The evidence on the record indicates that in short order, the
pond simply will fill up with water, and spill the rest
downstream, having virtually no effect on Deer Creek. (Testing
of Jan Mack, Glen Lehrer). As with all Provisional Permits, the
Permit is subject to all prior existing rights, and if the
Department, upon investigatiﬁn and complaint, finds the Applicant
to be adversely affecting the Objectors' rights, the Permit will

be modified or revoked accordingly. MCA § 85-2-314,

THEREFORE, based on the record and the proceedings herein,

the Department hereby makes the following:

1. Subject to the terms and restrictions listed below,
Application for Beneficial Water Use Permit No. 35527-s41H is
granted to Glenn H. and Lyla E. Lehrer to construct an
impoundment of water to hold up to between .156 and .196 ac-ft of
water, and to be approximately 39' X 55' with a maximum depth of
8 feet located on Lot 52, Grandview I Subdivision, in the
SWikNWkNELX of Section 20, Township 1 South, Range 10 East,
Gallatin County, Montana, for stockwatering purposes.

2. This Permit is subject to all prior and existing water

rights in the source of supply.
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3. Nothing herein shall be construed in any way to effect or
reduce the Permitee's liability for damages which may be caused
by the exercise of this Provisional Permit, nor does the
Department in issuing this Provisional Permit in any way
acknowledge liablilty for any damages caused by the exercise of

this Permit.

4. The Permittee shall in no event cause to be impounded or
diverted from the source of supply pursuant to this Permit more
water tpan is reasonably required for the purposes described
herein. At all times when the water is not reasonably required
for these purposes, the Permittee, shall cause and otherwise
allow the waters to remain in the source of supply.

5. The Permittee, shall take whatever steps are reasonably
necessary to correct any adverse affects to the Objector's water
supply shown to result from appropriation under this Permit.

6. The Permittee shall diligently adhere to the terms and
conditions of this Permit. Failure to adhere to the terms and
conditions may result in a revocation or modification of the

Permit.

NOTICE
The Departmeht's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order. .
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- DONE this .25 day of

|-
Department of
Resources and Conservation
32 S. Ewing, Helena, MT
(406) 444 - 6605
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Sarah A. Rond, Hearing Examiner
Department of Natural Resources

and Conservation
32 §. Ewing, Helena, MT 59620

(406) 444 - 6625
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AFFIDAVIT OF SERVICE

STATE OF MONTANA )
} ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on Ljbe, 2¢ ., 1984, she deposited in the United
States mail, S e ced mail, an order by the Department
on the Application by 6lenn and Lyla Lehrer, Application No.
35527-s41H, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

1. Glenn & Lyla Lehrer, 8636 Panorama East, Bozeman, MT 59715

2. Leo & Audrey Westlake, 3820 McIlhattan Rd, Bozeman, MT 59715

3. H.A. Bolinger, P.O. Box 1047, Bozeman, MT 59715

4. Scott Compton, Water Rights Bureau Field office
(inter-departmental mail)

5. Sarah A. Bond, Hearing Examiner (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by _Jdcird [ P

STATE OF MONTANA )
} ss.

County of Lewis & Clark )

on this Zl day of Juln , 1984, before me, a Notary
public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
written.

o P

Notary Public for the State of Montana
Residing at _Helluf , Montena
My Commission expires \-2\-\9%7J
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
: OF THE STATE OF MONTANA

& % & &k % % k& % % %

IN THE MATTER OF THE APPLICATION
FOR BENEFICIAL WATER USE PERMIT
NO. 35527-s41H BY GLENN H. LEHRER

PROPOSAL FOR DECISION

L i el

% & % *x % & ¥ % * &

Pursuant to the Montana Water Use Act, MCA Title 85, Chapter

2, and to the Hontana Administrative procedures Act, MCA Tltle 2,

Chapter 4 Part 6, a hear;ng in the above entltled matter was

held on October 5, 1983, in Bozeman, Montana.
I ‘SIAIEMEHI_QE;IHE_CASE

A. Parties: :

Glenn H.'Lehrer (The “Applicant“) appeared pro_se...The
Montana Power Company. repreeented bj Gough, Shanahan, Johnson
and Waterman;”through K. Paul Stahl;“did‘notrappearvmbut;~by-_~
letter of February 26, 1982, (confirmed by telephone conversation
between the Hearing Examiner and Mr. Stahl) acguiesced to the”“‘r
granting of the permlt, whlle remalnlng a party hereto. Leo
Eugene and Audrey E. Westlake, Objectors hereln appearea
personally and were represented by counsel, H. A. Bollncer. Janﬁ,f; B

Mack, Staff Expert, employed by the Department of Natural f-Liqun

Resources and Conservatlon (hereafter,_“Department") at the b

Bozeman Water nghts Bureau Fleld Offlce, also apoeared at the:t,[_i“'“

hearlng in his CEP801ty as Staff Expert. 7'247"’"“'-
‘The record of the hearlng closed at therconc1u51on of the““”—"rj“
| hEGflnor ‘pending submission “of addltlonal ev1dence w1th1n 10 .
days. No submission were received. )

1 nn_.,.;'___ e 3 s gt . g =
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B. C(Case:

The Applicant seeks to appropriate 30 gpm up to .186 ac-ft
per year for a recreational use, je: instream pond for stock and
wildlife watering, and private recreational uses, located on Lot
52 in, Grandview I Subdivision, ih the SWk NW% NE% of Section 20,
Township 1 South, Renge 6 Eest, Gallatin County, Montana. The
claimed source of supply is varioue underdeveloped springe of an
unnamed tributary of the East Gallatin River. =

Mr. & Mrs. Westlake tﬁrough*their attorney, H.A. Bolinger,
filed an objection to the grantlng of the applzcatlon. The
Westlakes alleged generally that Applicant's proposed pond would
cause additional evaporation and seepage, and seriously interfere
witﬁ their supply of stockwater for their 250 cattle and 10
horses. The Westlakes' stockwater rights are evidenced by a copy
of; a) An acknowledgement of claim, Upper Missouti River Weter
Court Division, b) Stateﬁent of claim for Existing Water Rights
stockwater for the Water Courts of the State of Montana. The
weter right purports to include a priority date of Jenuary 16,
1890, for the use of 5000 gallons per dGay from Deer Creek {a/k/a
Skully Gully), tributary of East Gallatin River, for'the purpose
of watering 250 cattle and 10 hetsee; from January 1, to
December'jl;'inciusive.

C. Exhibits:

The Applicant offered into the record the follcwiny ton. |

i September 29, 1982, letter to Glenn H. Lehrer, from Ellen

woodbury, District Clerk, Gallatin Conservation District.
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The letter notifies Mr. Lehrer of the Board's approval of his

310 application (Natural Streambed and Land Preservation Act) for

his dam.

2. B November, 1982, drawing by Mr. Gordon, U.S. Department

of Agriculture, Soil Conservation Service, showing a plan view

and cross section of Glenn H. Lehrer Stockwater and Recreation
Pond. The pond's dimensions are shown estiméted as: excavation;
162.00 cubic yards + corners; surface area, 2639 sq. ft. or 06
acfes} storage area, .06 acres x.4x7 ft or .168 ac—-ft.

3. A February, 1983, Resource Report Pr0posed Dugout for
élenﬁ H. Lehrer, by Walter C. Anderson, District Conservationist,
Soil Conservation Service. The report, on the proposed project
of a pond approximately 39 feet wiée by 55 feet in length with
maximum depth of B feet, calculates surface evaporation at .14
ac-ft per year, stateé the probability thét seepage loss would
return to the same watershed as springs in the draw beldw the
proposed site, and that in most any year the pond could be filled
in hours from snow melt, after which water replacement for
evaporation loss would be minimal.

Photographs, takeh by Mr. Lehrer on May 1. 1983; labeled as
follows: ' '

“4;  Lookiﬁg“tq.&est.oi"prdposed pond.

5. To east on fill above culvert,.

6. To east.

7. “duﬁ fall to culvert in road fill.

8. Pond area to south from house.

9. Westlakes' property - to west.
3
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10. Letter of September 12, 19883, to Glenn H. Lehrer, from
Stephan G. Custer, Phd.,'Hydrogeologist. The letter respohds to
Mf. Lehrer's request to assess the impact of developing a pond 10
feet deep and 60 feet in diameter. Based on his on site
investigation and the available 1itera£ure, Dr. Custer opines
thét the pond when excavated probably will not cause damage to
the stream as long as water is allowed to flow through the pond
and downstream. | o

All of the Applicant's eihibits Qere received into the
record. Exhibit Numberflﬂ was admitted'nof for the truth of-the
ﬁatter asserted therein, but for the sole purpose of showing
whéther Mr. Lehrer has proceeded with reasonable diligence in
developing his appropriation.

The Objectors offered the gollowing exhibits into the record:

1. A copy of an aerial photograph of Deer Creek {Skully
Gully), including Lehrer's house and Westlakes' homestead.
Depicted thereon were measurements of Deer Creek streém flow
taken by the Westlakes.

Photographs, taken by Mr. Westlake on August 13, 1982,
labeled as follows: ' S -

25 Deef Creek Cfossing;

© 3. Subdivision fence. o

4. Where road crosses Deer Creek in subdivision.

5. At barn or house (Deer Creek).

6. Below Lehrer's — creek runs through this.

All of the Objectors' exhibits were received into the record.

¥

4
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The Department offered the following exhibits into the
record: |

1. A copy of part of an aerial photograph showing Mr.
Lehrer's house, ﬁeef Creek, and Mr. & Mrs. Westlakes' property.

2. Field report, October 5, 1983, by Jan R. Mack, New
Appropriations Supervisor, Department of Natural Resources and
Conservation. |

Both of the Department's exhibits were received into the
record.

The record closed 16 days after the hearing, on October 15,
1983, no supplementary exhibits haviné been received by either
party.

II PRELIMINARY MATTERS

l.a. The Objector objected to the introduction into evidence
of certain documents (Applicant's Exh. 3, 10) sponsored by the
Applicant. The bases for the objection were that; a) the
Applicant's failure to produce the authors of those documents
pfevented Objectors from cross-examining the documents, and b)
the lack of notice to Objectors of the intention to introduce
these documents, prevented Objectors from effectively preparing
cross-examination thereof. The documents wéfe received into

evidence because of the informal nature of the hearing®, and

!  MCA § 85-2-121 (1983). Adminjstrative Proceedings. The
Montana Administrative Procedure Act governs administrative
proceedings conducted under parts 1 through 4 of this
chapter, except thst the common law and statutory rules of

- evidence shall apply on i i = artii

a_proceeding. (emphasis added).
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after a brief recess for the Objectors to review the documents,
and to prepare their cross-examination. The first objection,
that inability to cross-examine the declarant rendered the
evidence incompeéent hearsay, is overruled and hereby affirmed
because the formal rules of evidence do not apply herein.? The
second objection, that failure to produce the documents' author,
and failure to provide a copy of the document, to the Objectors
iﬁ advance, effectively precluded meaningful cross-examination
thereof, is more serious, as the Objectors’ right of
gross-examinatioﬁ in this proceeding is not an evidentiar& rule
but rather is a constitutionally protected fundaméntal right
specifically protected by statute. MCA § 2-4-612(5) (1983)
provides, "A party shall have the right to conduct '
cross-examination required for a full and true disclosure of

- facts, including the right to cross—éxamine the éuthég.of any
document prepared by or on behalf of or for the use of the agency
and offered in evidence." see generally, Hert v. J.J. Newberry,
178 Mont. 355, 584 P.2d. 656, rehearing denied 587 P.2d. 11
(1980) . o - .

The receipt inﬁo the record of BApplicant's Exhibits No. 3,
and No. 10 was conditioned adequateiy.to protect the objectors
procedural rights. Exhibit No.- 3 was pfeparec by & pup;iq_;:rfm

agency, pursuant to its authority and duty to icsue permits B

z The documents do appear to be hearsay, although because the
- Applicant appeared pro se, no legal argument was had on this
point. ,
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¢ the Natural Streambed and Preservation Act of 1975, MCA §§
75-7-101-124 (1983). As a public document, prepared and |
maintained in the ordinary course of business, it-commands
greater respect than accorded hearsay documents. And, as e
matter of public policy, the Department must respect various
fectual determinations made by sister agencies, in furtherance of
their statutorily mandated duties. The objectors were given a
recess to examihe the document, thus mitigating the effects of
unfair surprise. . |
Applicent's Exhibithe.'lo was prepared by a private
consultant, for the agency's use ie this hearing. Because the
author was not present for cross-examination, this document was
admitted for the 1imited purpose of showing Rpplicants’
reasonable diligence in pursuing his applicetion, or, more
hd H accurately, his present intent to appropriate, es of the time of
his permit application.
The Appiicent's request for continuance, granted by Order of
November 1, 1982, called into issue whether the Applicant has
proceeded with reasonable diligence in the development of his
appropriation. See Order of November 1, 1982. This is S0,
because an appllcant ‘cannot avail himnself of an earlier priority
date than the time at whlch he 1ntends to approprlate.” That 1s,
an applicant cannot file his appllcat ¢rn without present 1ntent
to appropriate and then, by successive regucsts for continuance,
.malntaln that date for a development intended for subseguent

use.

85-2-310(3) (18983). !
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e b. Objectors also objected to the amendment, at the hearing,

of the Applicant's Application for Benef1c1a1 Water Use Permit.
The basis for this objection was basically one of unfair
surprise, or lack'of notice. This objection was overruled; and
'the Heering Examiner hereby affirms this ruling. The Objectors
did, in fact, have notice of the substance of the amendment. By
letter of February 16, 1982, Jan Mack notified the Objectors that
the Applicant had w1thdrawn the request for the irrigation use
requested in the application. Mr. Westlake 81gned the Cett1f1€d
lefter receipt showing éhat he accepted delivery of the letter on
February 17, 1982.

Beceuse, fendamentally, due process regquires public notice
Mullane v. Central Hanover Trust 339 US 306(1950), Frates ¥.
~  Great Falls 40 St. Rep. 1307 (1983), the Hearing Examiner has a
- duty to ensure adeguacy of public notice given for all contested

case hearings. In the Matter of the Application for Beneficial

Water Use Permit No, 24591-g41H by Kenyon-Noble Ready Mix Co.,

Proposal for Decision, June 3rd, 1981, Final Order, July 18th,
1981. ©Pursuant to MCA § 85-2-307(1) (1983), public notice was
published here;n, encompassing an application similar 1n all

pertinent respects, but of greater magnitude then that of the

S T A - O NS

amended application. It follows, therefcrc, LIl Ln0 nouo
fully included within its scope the amended version, a«na that
therefore, adeguate public notice of the amended version was
given. .Further, no interested persons who would be affected by
the amended veresion of the application would not be notified by

the original public notice published in the newspapers. No

g
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material changes in the source, diversion, or use of water have
occurred such as would require republication. |
II1 PROPOSED FINDINGS OF FACTS

1. The Depar%ment has jurisdiction over the parties and the
subjec£ matter herein.

2. The instant application filed with the Departmenf at 3
o'clock p.m. on July 22, 1981, was amended at the hearing.

3. The Application was published for three (3) successive
weeks in the Bozeman Dally Chronicle, a newspaper of general
circulation in the area of the source.

4. The source of supply for the appropriation applied for
herein is three or four springs arising on the Applicant's lang,
and on land adjacent thereto, on th 52, of the Grandview I
Subdivision, or the SWXNWkNEkX of Section 20, T1S, R6E, Gallatin
Couhty, Montana.

5. Applicant intends to impound water by excavating a hole,
approximately 8-10 feet deep and 39 feet long by 55 feet wide in
tﬁe stream known as Deer Creek {(a/k/a Skully Gully) as it
crosses his property. The holding capacity of the pond thus
created will be apbrbkimately .168 ac-ft. Spriné water, oncé_it
has filled the pond, will continue down its natural channel.

6. Themusg;prqused by the Applicant is substantially
non-consumptive.

7. The uses proposeo by the Applicant are for the benefit of
the Appllcant, ie: recreatlon use for prlvate fishing, ice
skatlng, and stockwatering for Applicant's two horses pastured on

his property adjacent to Deer Creek.

g
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/ﬂm 8. The method of use proposed by the Applicant is a
feéséhablé mééns 6f affecting his proposed uses.

e 9. The impoundment of .168 ac-ft of water from the springs
céntributihg tb Deef Creek at the site proposed herein most
pfobably will not result in incfeased evaporation loss to Deer
Creek.

10. The area which the Applicant proposes to excavate is a
marshy area, where staﬁding water exists for much of the time in
most Years.

11. Tﬁe source spriﬁgs are recharged from underground water;
ﬁrobably originating as snowmelt in the Bridger Moﬁntains.

-12. Deer Creek is a small stream flbwing first through
Applicant's property, theﬁ through-é portion of Objector's

r pasture. Its flow varies year to year and seasonally. Measured

just downstream from Applicant's property, it flows at between 11

and 14 gpm (August, 1982). Further do#nstream, where it flows

through Objector's pasture, it was measured at 40 gpm on

Aﬁgust 13, 1982. (Objector's exhibit 1) Normally, in late July

of August the stream dries up prior to reaching Objector's

farmstead, downstream from Applicant's property and upstream, or

northwest, from the East Gallatin River. The creek is a

tributary to the East Gallatin _ River.
| 13.wm;;ém65jectdiéubiéim'én;ExiétinérWatéf7Usé_§£§££mfbf""
Stockwater from Deer Creek (Skully Guily) of 10 ac-ft pef year,
5000 gallons per day, 40 gpm with a priority date of January 16,

1890. This claim is evidenced by a copy of acknowledgement of

10
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claim, Upper Missouri River Basin Water Court Division, and a
copy of Claim for Existing Water Rights (Stockwater) for the
Water Courts of the State of Montana.

14. The Department received, on November 16, 1981, Mr. & Mrs.
Westlakes' objection to the instant application. The objection
was timely and determined to be valid.

15. In most years the Objectogs'require the full flow of Deer
Creek to satisfy_theirlwater use right. | |

16. BApplicants proposed use, being substantially
non-consumptive, will nét adversely affect the Objector's prior
existing water rights.

17. The Applicant is willing to. take remedial measures to

reduce the impact onrthe flow of Deer Creek caused by seepage

— from his proposed pond.

IV PROPOSED CONCLUSIONS OF LAW

1. The Department has jurisdiction over the parties and the
subject matter of this hearing.

2. The Department gave proper notice of the hearing, and all
relevant substantive and procedural reguirements of law or rule
have been fulfilled and, therefore, the matter was properly

before the hearing examiner.

3. MCA § 85-2-311 directs the Department to icsue awpgxgit'
“:';lfmfﬂe AppiiCaht-provesﬁbfmgubstaﬁfial credible sviderce thrt
the following criteria are met: . |

(a) there are unappropriated waters in the source of supply:

(i) at times when the water can be put to the use proposed

- by the applicant;

CASE #3552
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(ii) 4in the amount the applicant seeks to appropriate; and
(iii) throughout the period during which the applicant seeks
to appropriate the amount requested is available;

(b) the rights of a prior appropriator will not be adversely

affected;

(c) the proposed means of diversion, construction, and

operation of the appropriation works are adequate;

(d) the proposed ﬁse of water is a beneficial use;

(e) the proposed use will not interfere unreasonably with

other planned uses ér developments for whicﬁ a permit hasr

been issued or for which water haé been reserved.

4. Becéuse the Applicént has shoﬁn by substantial cfedible
evidence that thé proposed use is substantially non-consunptive,
there are unappropriated waters in the source of supply; at times
when the water can be put ‘to the vse proposed by the Applicant;
in the amount the Applicant seeks to appropriate and throughout
the period during which the Applicant seeks to appropriate, the
amount reéuested is available. By the Objector’s own
measurements in August, 1982, the driest month of the summer, the
cfeek flows at 11 gpm at the furthest measured point downstream.
At that rate, the creek will supply 15,840 gallons per day.(ln

1983, however, the creek was dry at this 901nt ) Slnce thEII

stockwater rlghts are for 8, 000 gal“o"¢ per oay, ‘at least in somerﬂ

yvears there is unappropriated water in the source of supply.

See, Objector's Exhibit 1.
5. The Applicant proved by substantial credible evidence

that the rights of the Objectors will not be adversely affected

CASE # 35547
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by the Applicant's proposed use, provided the permit, if issued,
is cdnditioned to require the Applicant to take remedial measures
should unfbrseen adverse affects on Deer Creek result from his
appropriation.

6. The Applicant proved by substantial credible evidence
that the proposed means of diversion, construction, and operation
of the appropriation works are adéquate._

7. The stockwéter‘use by Applicants is a beneficial use as a
matter of law. MCA § 85-2-102(2) (1983).

8. The Applicanf pfoved by substantial credible eviaénce
that the proposed use will not interfere with other planned uses

or developments already permitted or for which water has been

reserved.
V RROPQSED ORDER
Based upon the foregoing Proposed Findings of Fact and

Conclusions of Law, the Hearing Examiner makes the following:

PROPOSED ORDER

1. Subject to the terms and restrictions listed below, a
provisional permit is granted to the Applicant to construct an
impoundment of water to hold up to between .156 énd .186 ac-ft of
water, and to be approximately 39 X 55 with a maximun Gepil oi «
feet locéted on Lot 52, Grandview I Subdivision, g Lhe &;=.“““
NE% of Section 20, Township.l South, Range 10 East, Gaadc.awn
County, Ménfaha, for stockwatering purposes. .

2. This permit is subject to all prior and existing water

rights in the sourcé of supply.
13
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3. Nothing herein shall be construed in any way to effect or
reduce thé Permitee's liability for damages which may be caused
by the exercise of this Provisional Permit, nor does the
Department in issuing this Provisional Permit in any way
acknowledge liablilty for any damages caused by the exercise of
this permit.

4. The Permittee shall in no event cause to be impounded or
diverted from the sourée of supply pursuant to this permit more
water than is reasonably reguired for the purposes described
herein., At all times when the water is not reasonably required
for these purposes, the Permittee, pursuant to this permit, shall
cause and otherwise allow the waters to remaih in the source of
supply.

5. The Permittee, shall take whatever steps are reasonably
necessary to correct any adverse affects to the Objector's water
supply shown to result from appropriation under this permit.

6. The Permittee shall diligently adhere to the terms and
conditions of this permit. Failure to adhere to the terms end
conditions may result in a revocation or modification of the
permit. | |

VI MEMORANDUM

Although a relatively simple case factually., involving a

minor excavation or deepening of-a& channel of a small stream and

the creation of a stockwatering hole, or pond, the instant case

presents complex doctrinal problems of water law. Among these is.

e
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ighééhd;ggiéiéiéigéé.g Persuasive argument can be made
against such an appropriation.

First is the difficulty in gquantifying a maximum duty, or
use. In contrast to irrigation or mining uses, for which an
upper guantitativé 1imit can objectively be determined, the more
water, the better, for fish. That is, because beneficial use is
the basis and limit of the amount of the right, the amount that

can usefully be put to the appropriator’s intended use is the
limit of the right itself. Toohey v. Campbell, 24 Mont.
13(1900), Allen v. Petrick, 69 Mont. 373, 377-379 (1924).

Depending upon the intended use, the guantitative right,
cannot exceed the maximum amount which can serve the intended
purpose. For example, 70 ac-ft of water could not be
beneficially used to irrigate 10 acres of barley. That amount of
water would drown the crop. Twenty ac-ft of water could
reasonably be appiied to irrigate 10 acres ofdbarley; however, 50
the second appropriation would be valid; the first only partially

so; that amount in excess of the amount beneficially usable would

not constitute a valid water right. Conrow V. Buffine, 48 Mont.

437(1914) Sayre v. Johnson, 33 Mont. 15, P. 389 (1905).

The amount of.wafer which can beneficially be applied to fish
however, has no upper limit. The economic allocaticn ¢I LlL:
scarce wafer.resource is.frustra;ed_because no'ﬁyaspglucau;g'pe_ :
shown to occur. That is, a junior appropriator could never show

a2 senior's use (for fish and wildlife purposes) to be in excess

' 15
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of what can be beneficially applied to his use, because the fish

can always use as much water as is available, within the limite

of the stream-channel.

Thus, where forced to make such determination as for example,
because of various federal legislation, the minimum amount

reasonably necessary has been used as the appropriate measure of

the duty of the use:

On the irrigation of crops-there is an absolute
upper limit to how much water can be applied;
productivity drops or the crops may even drown if
over-watered. Unlike irrigation, there is no apparent
practical limit to the water that can be used for
fishing and recreation; the more water there is, the
more room there is for fish, boats and swimmers. The
only physical limitation at the reservoir would be the
capacity of the site. Since, however, water is such a
scarce resource in this state and there are so many
competing demands on the limited supply of water, each
use can be assigned only the minimum reasonably
required for that purpose i i
& Reservoir Co,, 503 F.Supp.877,889. (D.C Nev 1980)

For wildlife use, the difficulty in ascertaining the duty, or
maximam amount of water which can be beneficially used for the
appropriative purpose, is similar. The limit is only that of the

stream's maximum carrying capacity.

Second, application to the Water Use Act of the expressio

unius est exclusio alterius?® maxim of statutory construction

leads to the conclusion that the reservation statutes are

% The expressioﬁ'df one thing is the exclusion of the other.
That is, if a special statutory provision provides for
instream fish and wildlife uses under different procedures

than those for the private appropriation, it must be assumed _

that the special provisions are the only means available to
obtain a water right for these uses.

16
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intended to provide the sole means by which fish and wildlife
appropriations can be made, those uses being designated as public
uses, properly restricted to continuing control by representative
public bodies, MCA §§ 85-2-316, 85-2-223 (1983). It would be
'anomalous, to allow a private appropriator, through the
permitting process, to acquire an appropriation property right
for fish or wildlife purposes, claiming the entire flow of a
stream as the quantity-of the right, while the reservation
process restrlcts such rights, acqu1red only by public entltles,
to an amount a maximum of fifty percent of the average annual
flow of record on gauged streams. (ungauged streams are allocable
at the dlscretlon of the board ) MCA § 85~ 2-316(5) (1983).
Further. whlle the State may not 1nterfere with the prlvate
water right because the private appropriator would acquire a
' property right whlch, once perfected, is const1tut10na11y
protected from 11m1tat10n or derogatlon, the board may eliminate
any public entity's reservation and reallocate it to a different
gnalified reservant applicant when, after notice and hearing, it
finds that "... all or a part of the reservation is not required
for its purpose and that the need for the reatlocatioﬁ has been
shown by the Applicant to outweigh the need shown by the.original
reservant. - MCaA S 85 2 316(10) {1983) To allow_a private
| 1ndlv1dual to acquire a protected property richt, of |
significantly different characteristics than the puliic ragin

a reservation of water, is to allow haphazard development of the

17
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state's water resource. The statutes cannot be interpreted in a
Qay tb defeat the ekpress purposes of the Act‘.

The reservation statute clearly creates a public right,
distinct from the type of property right acquired by a private
approptiator. that certain waters are to be reserved from private
appropriation (for diversion, impoundment, 6r withdrawal from a
stream) through actions of public entities. The public bodies
apply to the department f6£ a specific reéervation, and, after
notiﬁé and hearing, the board may adopt an order reserving water,
but only when the Appliéant has established to its satisfaction;
5)_the purpose of the reservation b) the need for the reservation
c) the amount of wéte£ necessary for the reservétion and 4) that

the reservation is in the Dublic'intenest. MCA § 85-2-316{3)

(emphasis added). Unlike a privéte appropriation, these criteria
must be established to the board's satisfaction. Further, the
‘criterié for reservation of water are significantly different
from those for private appropriation. See, MCA § 85—2;311.

The statutory law governing pre-1973 rights and the
verification and final adjudication thereof alsoc separately

provide for public recreational uses.

* "It is the policy of this state and a purpose of this chaptel
to encourage the wise use of the state's water resources by
making them available-for appropriation consistent with this
chapter and to provide for the wise vtiliation, development,
and conservation of the waters of the state for the maximum
benefit of its people with the least peossible degradation of
the natural aguatic ecosystem. MCA § 85-2-101(3) (1983) (in

part).

CASE #35527
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MCA § 85-2-223 provides:

Public recreational uses. The Department of Fish,
wildlife, and Parks shall exclusively represent the
public for purposes of establishing any prior and
existing public recreational use in existing right
determinations under this part, provided that the
foregoing shall not exclude a federal governmental
entity from representing the public for the purpose of
establishing any prior and existing public recreational
use in existing right determinations under this part.
The foregoing shall not be construed in any manner as a
legislative determination of whether or not a
recreational. use sought to be established prior to.
July 1, 1973, is or was a beneficial use.

While this statute, standing alone, does not compel the

cﬁnclusion that privaté fish and wildlife apprapriatiéns cannot
be acquired, when read in pari materia with the permitting
ététutes, it weighs toward such é conclusion.

Fﬁfther evidence supporting the conclusion that fish and
wildlife uses are not now, nbr have ever been, considered
beneficial uses for which a private appropriation may be had, is
found in the preliminary decrees issued on October 21, 1983, by
the Bonorable Roy C. Rodeghiero, pursuant to Title 85, part 2,

chapter 2 of the Water Use Act.

"The Court finds that instream wildlife use is not a

beneficial use of water.

"Murphy Rights". .Section 1 of Chapter 345 of the 126%.

- Session Laws provided for the appropriation of water in
designated streams to maintain fish and wildlife habitat. The
Court subjects thesé'rights to all prior existing rights puféuéﬁf

to B9-801 RCM 1947.
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"Phe flow rate and volume of these rights are subject to
change should the Court determine the waters are needed for a use
determined to be more beneficial to the public™ is the language
reflecting this intent, as embodied in paragraphs 12-13 of the
Preliminary Decree for the Belle Fourche River above the Cheyenne
River, and, (with the inclusion of claims for fish and
recreation) at paragraphs 12-13 of the Preliminary Decree issued
for the Littie Missouri beloﬁ Little Beavef Creek.

Perhaps the strongest indicétor that fish and Qildlife uses
might ﬁéve beeﬁ legislaﬁively intended tS be available for
private appropriation is that such uses are included in the
beneficial use definition at MCA § 85-2-102(2) (1983). However,
the definition is aléo expressly general in its nature, providing
tﬁat more specific statutory treatment supercedes where the
context so reéuires. “Uﬁless the context requires
otherwise...(2). Beneficial use, unless otherwise provided.”
(emphasis added). This language comports with the well
recognized rule of statutory construction that the specific

statute will control over the general. MCA § 1—2-101(1933).

Hence, the specific statutory provicsions for reservations provide

for the exclusive means by which instream fish and wildlife uses,

inherently a category of recreation, are to be perfected.

The Water Use Act did not change the nature of water rights

as they existed in Montana prior to 1973, General Agriculture
Corp, v. Moore, 166 Mont. 510(1975).

20
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Pre-1973 case and statutory law must be analyzed to determine
whether private fish and wildlife uses were then recognized in
this State. If not, then clear legislative intent to create this
category of private uses must be found in the Water Use Act in
order to overcome the presumption that the Act intended more than
eétablishment of statewide recordkeeping and permitting
procedures to administer state water use rights. If, on the
other hand, such_private uses were legally cognizable prior to
1973, then clear 1e§islative intent that no further
appropriations would be ‘allowed mus£ be foﬁﬁd to overcome the
presumption that the Act intended to change the status quo.

Therefore we turn to Montana law prior to 1973 to search for
recognltlon of prlvate fish and w11d11fe uses as benef1c1a1.
Early appropriative 1aw relied heavily on the requ1rement of a
diversion of water and that water's subsequent application to a
beneficial use. "When the right was fully perfected, that is,
when there was a diversion of the water and its application to a
beneficial use, it thereupon became a property right of which the
owner could only be divested in some legaf manner." Qsneg

Livestock Co, et al v Warren, 103 Mont. 284, 62 P.2d 206(1936),

294.

£

This dlver51on reguirement made sense in the developmeni of

the priority system, largely serving as notice to otler users of

the same water source that another was diverting and layiie caca.

" to a usufructuary right in the source. Without some physical

diversion works in the source, other users would have no notice
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that another was making use of the source waters. Also, as a
practical matter, the most common uses for water in the Western
States which spawned the appropriation doctrine, ie: irrigation

and mining, actually necessitated a physical diversion of water

for its use. 1In Qsnes, supra, there was a physical diversion of

water which apparently "... was utilized to fill a depression,
forming a lake or pond which was used as a swimming pool and
perhaps to some extent for the propagation of fish.®™ Osnesg, at
301. On such uses the Court opined, "If we assume it to be the 
fact that the Hudson Bréthers did nothing more with the water

diverted than to use it for the purpose of maintaining a swimming

‘pool or fish pond, it is not clear that such a use would not be a

beneficial use and hence the basis of a valid appropriation.
(Kinney oﬁ Irrigation, sec.697, Cascade Town Co. v Empire
etc,Water Co., (C.C.} 181 Fed.1011)", Osnes,at 302.

" This short implication, stated in the neéative, angd expressly
inconclusive, is one of only three Montana cases broaching the

subject. In Paradise Rainbow et al v Fish and Game Commission,

148 Mont. 412(1966) the court implicitly recognized a limited
public right to a minimum instream flow sufficient to sustain

game fish on certain streams in Montana. In Eﬁ;@ﬁl&ﬁ.ﬂéiﬂbgﬂ

owner of a commercial trout hatchery sought mandamus agalnst the

FlSh ‘ané Game Commission ordering 1ts licensing of the fish ponds
pursuant to Section 26-306, RCM 1947, vhich provided for Fish and
Game Commiscion licensing of artificial lakes or ponds.

Petitioner had several ponds, but the Commission categorized some

22
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of them as being in natural streambeds and therefore not

gualified for license under the statute. Because of the nature
of the action, ie: one for extraordinary writ compelling
performance of gobernmental ministerial duty, the case is saddled
with much procedural discussion. Further complicating the matter
is Fish and Game's action for injunction against Petitioner
(DePuy) to construct a fish ladder over one of his dams and

thereby release some of the water to which Depuy had
appropriative claims. The Coﬁmission never disputed DePﬁy's
valid appropriative rigﬂt to the water béhina the dém, nof even
511e§ed that the amount of water actually put to béneficial use

wae less than the claimed right. Rather:

The Commission does maintain that the public has a
prior right in the waters of the creek which would require
DePuy to release some water through a fish ladder. The
public right urged by the Commission would be based on the
fact that the public had used the creek as a fishing stream
and natural fish hatchery before DuPuy built his dam. Under
the rule of Bullerdick v Hermsmever, 32 Mont. 541,554, 81
P.334, DePuy could not use the water to the detriment of
prior rights.

Such a public right has never been declared in the case
law of this state. California, an appropriation doctrine
jurisdiction, whose constitutional provisions relating to
water rights are virtually the same as Article III, § 15 of
the Montana Constitution, has recognized such a right and has
upheld statutes requiring fishways. =
Irr, Dist., 127 cal. App.30, 15 P.2d, 549. Under the proper
circumstances we feel that such a public interest should be
recognized. This issve will inevitably grow more precsing &f
increasing demands are made on our water rescvr o 3% ww

_abundance of good trout streams is unguesticnzldv & 2
considerable value to the people of Montana., &i =i:i, =ev.

L o e

The Court then went on to deny that, on the facts before it, ¢

public right existed in the stream. No public right, or no
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public right senior to DePuy's right and as proffered by the
commission®, was found because; a) the Commission had cooperated
with DePuy, inspected the dam when built, but waited seven years

to order him to build the fish ladder, b} the required showing

being ... extraordinarily high sufficient to support the issuance

of a mandatory injunction was not met and, perhaps most
importantly, c) there was no showing of past sustained public
use.

The Court ga§e né hint as to just how extensive public use
neea be for the public right to arise. It stéted only that,
"Armstrong Spring Creek is a short stream and is ébviously not a
major migratory route for a large ngmbers of fish.”™ 1d4., at 420.

In the third case,, in Quigley ét al, v McIntosh, 110 Mont.
495, 103 P.2d 1067, (1910) the Court upheld denial of water for
diversion into a reservoir characterized as a fish pond, but not
because the fish pond was not considered a beneficial use. The
reason the order properly forbade the diversion for the fish
ponds was because the pond had been recently constructed, and the
water had been put to use after issuance of the decree
adjudicating the rights in the source. Hence the new diversion
into the pond was clearly a new appropriation from an adjudicated
stream. "Since the record does not disclose a decree
establishing such an apéropriatibn, therv ¢ ou:

2 This public right was asserted as paramouni ovei utivy &

right, and therefore demanding satisfaction by DePuy's
construction of a fish ladder and release of his water.
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diversion for that purpose, even if water had been shown to be
available therefor, which is admittedly not the case here.”
Quigley, at 503.

This concern for the legal recognition of public rights, and
the importance of public recreational rights to the healthy
economy of Montana was echoed by poted scholar Albert W. Stone,
(discussing acquisition of a water right by mere application to
beneficial use, and arguing that such undocumented property
rights should not be permitted in the future.) "A possible
exceptlon is the use of water by the public, What is everyones'
bus1ness is no - ones' business and so uses by the general public
are quite naturally unrecorded. But some of those uses are of
great importance and should be recognized. The recreation
industry in Montana is largely based upon the publics' beneficial
usé of water.”™ Sfbne, Problems Arising Out of Montaﬁa'é Law df
Water Rights, 27 Mont. L.Rev. 1 (1966).

The Montana Water Use Act musf be construed as recégnizing a
public right to maintain game/fish habitat in those streams
deemed by public agencies to have sufficient characterlstlcs of
public use to justafy_reservatlon therefor. For these streams,
the reservation system is the exclusive means by which an
.~ appropriation, or._ reservatlon, may be made for fish endé viicdliiic
purposes. These statutory provigirre for recervetion are

sucessors to the Murphy rights which, also, w<ic T v .
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f>“f:i:fthat'theseﬁstreamsj*anaAthese~st{eamsgon1yr{¥§5£-Ef‘fuph*'

L

through State agency action®. Or streams vhere such public
rights exist, private appropriators may not appropriate water for
fish and wildlife uses. Whether instream private fish and

wildlife appropriations may be made on streams where no public

“rights may reasonably arise, is not before us here.

f

Applicant made several references to the use of the water for
jts scenic beauty. Looking at water, albeit beneficial to

humanklnd, is not a use beneficial use w1th1n the meaning of the

approprlatzve scheﬁe. SQgrg_z_Jghnggn supra. such a ‘use srmply
is not encompassed by the appropriation doctrine. :

No one seriously would argue his right to a priority date to
enable him to prevent junior irrigétion uses because he enjoyed
looking at a guantity of water flowing through his property.

Such a right amounts to a riparian right, ie: the right to-— -~ —
continued reasonable flow of water. Rights ro flowing water in

streams on one's property, i.e., riparian rights do not exist

¢ The statutory predecessor of the- reservatlon statute was the

7 ==~ "Murphy -Rights" “statute;. RCM B9 =801-(1969) -~ There, the:-— 1"~ 7~
-+~ =27 -gnalyses-used -in- s
- -+ -and, the certain publac agenc1es were—empowered L o S ‘;A;;;__

, supra, .were recognized,.

approprlate for instream uses, on certain enumerated streams
in ‘the—state.  Clearly,” theélegislature implicitly. declared :

- characteristics ‘that -a’public. -right _could .be. “establiched
thereon.L ‘That''a’ publlc right, ~based in part upon hrstorzo.

" public use,; ‘could ‘arise and be—protecteo from injury, -was
W,rrecognrzed in- ‘Paradise Rainbow, at 419, -and - then,hthose
TUEtreéams. upon which thoseé rights were€ recognlzed were set Y
‘forth inthe ‘Murphy. statute. Again, -the. ‘geplication-is fhat

rights arise only on certaln, leglslatlvely oe51gnateo
“streams. 7 . ..o 4 oo
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(' within Montana’. Mettler v, Ames Realty, 61 Mont. 152, 201p. 702

(1921). Nor is scenic enjoyment of water listed among the
statutory uses at MCA § 85-2-102(2). -
applicant d1d however, list among the proposed uses for his
-pr03ect stockwaterlng for his two horses pastured on the land
surrounding the pond. It is this use, and this use only, over
which this department clearly has jurlsdlction to issue a
“benefzcial water use permit. Whatever additional uses.the
Appllcant makes of the water may be beyond the jurlsdlctlon of .
this agency to authorlze, deny, or otherW1se to regulate' That

stockwaterlng is a benef1c1a1 use properly within the

approprlatlve system and for wh1ch the Department may issue a

Thls proposal is a recommendatlon, not a flnal de0151on. Any

}Q;;ljnartyaadversely affectedrmaymflle exceptionS‘to.thzs pEOpO-c_;;r

...L'...:_ et —— et

"%C'*hlth-the 1rre1evant exceptlon of_the-undetermaned scope_of

. federal:riparian rights which~ exist pursuant to federal laws""“_”
T eebut w1th1n the boundarles ‘of ‘the State of Montana.u-;;f;f¢f¢~~w~~

Ve LT e oy s L e

“‘ww'- L Prov;ded, of course. that Ehese anczllary nses 4o not-
o ;nterfere_wlthbthemreaspnable use as a stockwater pond.
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such exceptions must be filed {received) with 'the Hearing
Examiner at 32 South Ewing, Helena, Montana'59620 within 20 days
after service of this Proposal by first class mail, MCA §
2-4-623. All parties are urged carefully to review the terms of
‘the prbposed permit, éépécially checking the legal land
descriptiéns, for correctness. No finai-decision shall be made
until after the expiration of the period for filing exceptions,
and the due cons;deratlon of those exceptlons._ All exceptlons
shall spe01f1ca11y set forth the precise portléns of the proposed
decision to which exceptlon is taken, the reasons for the

exception and authorities upon which the exception is relies.

DONRE this ' day of April, 1984.

sarah A. Bond, Hearing Examiner

Department of Natural Resources
and Conservation

32 8. Ewing, Helena, MT 59620

{406) 444 - 6625

28

CAS E# 355-2:1

TR v P :



- AFFIDAVIT OF SERVICE

STATE OF MONTANA )
. ) ss.
County of Lewis &.Clark )

Donna K. Elser, an employee of the Montana Department of Natural

resources and Conservation, being duly sworn on oath, deposes and
says that on (it & , 1984, she deposited in the United

States mail, __jﬂuzg%fglzp _ mail, an order by the Department
on the Application by Glenn and Lyla Lehrer, Application No. ‘

35527-541H, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies: :

1. Glenn & Lyla Lehrer, 8636 Panorama East, Bozeman, MT 59715
2. Leo & Rudrey wWestlake, 3820 McIlhattan R4, Bozeman, MT 59715
3. H.A. Bolinger, P.O.-Box 1047, Bozeman, -MT 59715

4. Scott Compton, Water Rights Bureau Field Office

(inter—departmentalsmail) n x ek mas
5. Sarah A. Bond, Hearing Examiner (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND

| CONSERVATION
; 7

STATE OF MONTANA )
) ss.

County of Lewis & Clark )
On this';ﬂizig day of 4§4£Q£L--- , 1984, before me, a Notary

public in and for said state, personally-appearengonna Elser, known

to me to be the Hearings Recorder of the Departmént that executed

this instrument or thempersonsiwho;executed the instrument on behalf-

of said Department, and acknowledged to me that such Department
executed the same. ... L

1N WITNESS WHEREOF, I have hereunto set my hand and affixed

official seal, _the dayjand_year_in;this:certificate fiyet. 2hry

sl & & § 12 L T e T I T T T e e

e i by MM ik, e bl | 4 mms

e -
b “J’liaffyi';!_}*r"' Cl ~Residing at.
'f”; i T e My Commission expires _

S . - , #

" GABE R

s chewooon s .Notary Publife for ;the State of Montana -
: , Nontana =

£ s atiant b






